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INDUSTRIAL TRIBUNAL 

DECISION NUMBER: 2672 

Case No: 3456JD1     In the employment issue 

       Between 

       Nagihan Ozer (60906A) 

       Vs 

       DataLogic Limited (C 62773) 

Subject matter: alleged unfair dismissal 

Chairman: Mr Joseph Delia BA(Hons)(Econ); FIPD 

Today 1st October, 2020 

 

The Petition 

By means of a petition lodged by Advocate Dott. A. Grima on the 5th April 2016 

and received by the Industrial Tribunal, hereinafter referred to as “Tribunal” on 

the 7th April 2016 the claimant, Ms Nagihan Ozer, stated that she was declared 

redundant by the defendant, Datalogic Limited, and that she informed her 

employer (Datalogic Ltd) that she did not accept her being declared redundant.   

The defendant reacted by changing the reason of the termination of 

employment into a disciplinary one.    

The claimant asserts that she was never given any warnings and that the 

accusations were a fabrication. In any case, the alleged offences were not 

sufficiently grave as to justify summary dismissal without allowing the claimant 

to defend herself.  

Therefore the claimant requested the Tribunal to declare the dismissal as not 

having been effected for a good and sufficient cause and to take all the 

 
1Since the claimant does not understand Maltese but is English speaking, at the first sitting of the hearings of 
this Case, that was held on 20th October 2016, the Tribunal ordered that the hearings be held in English 
whereas the award be in Maltese, and this as per the agreement reached between the parties.   But during the 
sitting of the 24th May 2018 the parties agreed that the award be given in English;  the Tribunal reversed its 
previous order in accordance to the latter agreement.  
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necessary measures according to legislation, including the awarding of due 

compensation, with the expenses being borne by the defendant.    

The Reply 

The termination of employment was effected by means of a letter dated 25th 

February 2016. 

The claimant failed in her employee duties, in breach of her contract of 

employment. 

The offences that she committed constitute a valid reason at law for the 

termination of employment. 

The defendant issued various warnings to the claimant, both verbal and written, 

to no avail.  

Without prejudice to the defendant’s pleas, the Tribunal was requested to give 

particular consideration to the claimant’s short term of employment with the 

defendant if it deemed the dismissal to be unjustified.  

Considerations 

1. The grounds for the termination of employment of the claimant were 

changed from those of redundancy to those of discipline. The Tribunal has 

to establish the definite grounds for dismissal. 

 

The Tribunal is convinced that the defendant had had enough of the 

claimant.   To the defendant, redundancy, although not reflecting the 

actual situation, seemed to be the smoothest reason, also to safeguard 

the claimant’s possible future prospects with the gaming industry;  so it 

issued a letter of termination on grounds of redundancy.   But when the 

defendant learnt that the claimant wasn’t going to settle for it, they 

changed the reason of termination to one of discipline and registered it 

as such with Jobsplus. So, the Tribunal establishes that legally and 

officially there exists only one reason for dismissal – a disciplinary one.    

 

The Tribunal is treating the case as one of dismissal on disciplinary 

grounds for the following reasons: 

   

1.1. the reason for the termination of employment is registered with 

Jobsplus as being that of discipline; 
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1.2. the initial reason for termination of employment was changed 

within two days from the defendant’s receipt of objection – a 

reasonably short interval confirming that the change was due to the 

claimant’s reaction to the original reason of termination of her 

employment; 

 

   

1.3. the entire evidence and testimony submitted by the defendant 

consisted exclusively in matters of discipline; 

   

1.4. the reason given by the defendant for initially declaring the reason 

of termination as being one of redundancy is not extraordinary in 

employee relations, albeit normally the fudging of the actual reason 

of termination results from a request by the employee; the Tribunal 

condemns such practice; 

 

   

1.5. the prima facie justification of termination on disciplinary grounds 

given in the letter of termination render the grounds of discipline 

rather than those of redundancy to be plausible, albeit subject to 

the necessary substantiation of facts and to the employer’s 

honouring of the duty to act fairly;  and 

  

1.6. whereas it is illegal to give a reason that is untruthful to Jobsplus, 

there is nothing in the law that prohibits the changing of the reason 

of termination.2 

 

 

2. The Tribunal has to establish if the disciplinary grounds presented by the 

defendant in its letter of termination of employment of the claimant3 did 

actually exist and if so whether they constituted a good and sufficient 

cause for dismissal and if so whether the processing of the dismissal was 

fair.  

 
2 Article 41 of chap. 452 binds the employer under certain circumstances to give the employee a certificate 
stating the reason for the termination of the contract. 
3 Doc. NOZ 3 
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The disciplinary grounds consist of six types of offences, viz. poor 

timekeeping, abuse of sick leave, substandard quality of work, disruptive 

behaviour, damaging of Company property due to negligence, and overall 

negative influence on the team. 

       

2.1. Poor timekeeping 

 

(a) According to the testimonies, reports on Ms Ozer’s latecoming to work 

started in February 2015 when Ms Ewa Kazmierska, Head of Marketing 

and Customer Service,  received complaints from the claimant’s 

supervisor about the claimant’s arriving for work late on several 

occasions.4   The Tribunal notices that February 2015 was the month 

that whereas it was the month when the Company introduced, “an 

adequate system” to appraise the performance of employees5, and by 

when the Officer who employed the complainant, by the name of Nick, 

had left the defendant6 it was also the month   when the claimant’s 

probationary period expired and the claimant was retained in 

employment indefinitely.7  

  

(b) In April 2015 Ms Kazmierska received another complaint from the 

claimant’s supervisor about the claimant’s persistent lateness. 

 

 

(c) The claimant alleged that her direct supervisor, Mr Erol Kankaya, was 

awkward in his relationship with her and so his assessment of Ms 

Ozer’s performance at work was prejudiced.    

 
4 Page 1 of the transcript of the sitting of 20th October 2016 
5 Page 7 of the transcript of the sitting of 26th January 2017 
6 That Nick had left the Company is the Tribunal’s deduction.   The claimant referred to him as, “the Director at 
the time” during her testimony at the sitting of the 13th September 2018 (p. 4 of the transcript) and Ms Muge 
Mifsud, Affiliate Manager, referred to him as one of the Marketing Managers who hired the claimant (p. 5 of 
the transcript of the sitting of 9th May 2020).   There is no other reference to him throughout the Tribunal 
proceedings. 
7 Since there is no clear official date when the claimant commenced her employment with the Company the 
Tribunal took the claimant’s own letter of request for a salary raise, wherein she indicated that she was 
submitting that request after nine months in employment with the Company;  the letter was dated 24th April 
2015 (Doc. EK 1).   The probation period was of six months (Doc. NOZ 1, page 2).    
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But Ms Pettersson, the Head of Customer Service and the direct 

superior but one of the claimant, rebuffed such an allegation because 

Mr Kankaya’s assessment had to be ratified by her.    

The Tribunal is not convinced about such prejudice also because, when 

Mr Kankaya wrote to the claimant implying that she ignored his 

written instruction not to process any transactions during the night, he 

wrote in Turkish so that the email might not be understood by his, and 

therefore Ms Ozer’s, superiors.8   For the Tribunal, in this context this 

showed prudence on the part of Mr Kankaya towards Ms Ozer. 

 

(d) In April 2015 the claimant submitted a request for a salary raise.   The 

Head of Customer Service, confirmed to Ms Ozer a salary raise that 

was conditioned to the claimant’s improving on her timekeeping.9  

 

(e) In November 2015 both Mr Kankaya and the claimant’s Head of Dept, 

Ms Pettersson, reported to Ms Kazmierska that the claimant was 

arriving late and leaving early from work.10 

 

(f) In February 2016 Mr Kankaya, and the Head of Dept informed Ms 

Kazmierska and the Executive Director, Avv. Dott Daniel Degiorgio, 

that the claimant was not compensating for the hours that she did not 

work due to bad timekeeping.11  

 

   

(g) Ms Ozer’s immediate superior testified that, “We had so many times 

warned her verbally …  for being late too many times.   She was given 

permission to leave twenty minutes early every day on condition that 

she makes up for them because that was not fair for the others.   She 

disagreed to make up for the twenty minutes ….”12 

 

 
8 Doc. DL 1 
9 Doc. EK 2 
10 Page 4 of the transcript of the sitting of 20th October 2016 
11 ibid 
12 Page 7 of the transcript of the sitting of 20th October 2016 
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(h) Dr Degiorgio testified that he received reports, once or twice a week13, 

that the claimant used to arrive late and leave early from work several 

times a week ….14  

 

(i) Ms Ozer herself testified that, “I didn’t have an agreement with Mr 

Daniel for being late;  for leaving early.   … I accept that I was being late 

a few times … and it was only for a few minutes.”15 

 

 

(j) The claimant’s testimony carried an incongruency regarding 

timekeeping.   She testified that the lateness issue was brought to her 

attention a few months before she was terminated, whereas in fact 

her Head of Dept had written to her about lateness in April 2015, 

almost a year before she was dismissed.16  

   

(k) It was the claimant herself who testified that “… me and Daniel 

(Degiorgio) had an agreement that I could leave early like fifteen 

twenty minutes early and cover up for it later.   So that’s what I was 

doing.”17 

The Tribunal found no convincing proof whatsoever that Ms Ozer was 

compensating for the shorter hours that she was working.   She 

presented to the Tribunal an affidavit by Ms Muge Mifsud, who at the 

time of the claimant’s dismissal was Affiliate Manager with the 

defendant, but who since then left the defendant, and who declared 

in her affidavit18, made three and a half years after the claimant’s 

dismissal, that, “I also know for a fact that she made up for the lost 

time.”   The Tribunal does not accept this evidence to be sufficient to 

dispute the consistent testimony given throughout the Tribunal 

hearings by the defendant that the claimant did not compensate for 

the time that she reported late for, and left early from, work.   It is 

 
13 Page 5 of the transcript of the sitting of 6th April 2017 
14 Page 7 of the transcript of the sitting of 26th January 2017;  page 5 of the transcript of the sitting of 6th April 
2017 
15 Page 4 of the transcript of the sitting of 21st March 2019 
16 Doc. EK 2 
17 Page 3 of the transcript of the sitting of 13th September 2018 
18 Doc. NG 1 
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insufficient because Ms Mifsud declared also in the same affidavit that, 

“… afterwards we were totally separated in different departments.”   

Therefore Ms Mifsud could vouch only for the period during which she 

worked with the claimant in the same department and in the same 

shift whereas her superiors were interested in the general trend, 

including the period after Ms Mifsud worked in a different department 

to the one in which the claimant was attached.   

 

The Tribunal is satisfied from the collective testimonies and evidence that the 

accusation of poor timekeeping (2.1) is proven. 

 

2.2. Abuse of sick leave 

 

This accusation centred around two particular incidents, as well as a generic 

offence viz.: 

 

2.2.1. taking sick leave in lieu of unauthorized optional leave; 

   

2.2.2. asking for and being granted a meeting with the defendant’s 

Executive Director, such meeting being held at a restaurant, 

because Ms Ozer did not want to meet on the defendant’s 

premises, on a day when she had reported sick, without 

making the Director aware that she was on sick leave;  and 

 

 

2.2.3. being in “neighbouring areas”19 on several occasions during 

sick leave. 

  

Re 2.2.1. 

  

 
19 Dok. NOZ 3 
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(a) The merits of this accusation centre around whether the request for 

the optional leave in question was for August or October 2015.    

The claimant argued that it was for October whereas the defendant 

maintained that it was for August. 

  

(b) That the claimant requested optional leave for October is not in doubt.   

The defendant refused granting the leave and the claimant reported 

for work during the requested period.20 

    

(c) So the accusation of abuse of sick leave could not have been referring 

to October. 

 

Also, the claimant testified that, “my original leave request was for 

October.”21   So there must have been another request for leave! 

  

(d) The claimant testified further that it was in September 2015 that she 

requested leave for October.22     But it was in July 2015 that she raised 

with Dr Degiorgio her complaint about her request being rejected!23   

There lies an inconsistency in Ms Ozer’s testimony!   If the original 

leave request was made for October and such request was made in 

September Ms Ozer could not have complained about the rejection in 

July!   Therefore the original leave request must have been for August;  

it was rejected, and in July she complained with the Director.   This 

lends credibility to the defendant’s consistent testimony that Ms Ozer 

did request leave for August, was refused and she defied the 

defendant by utilising the unauthorized period as sick leave. 

 

(e) Also, due to the claimant’s absence from work, a colleague of hers who 

was on optional leave was constrained to work two shifts to provide 

the required coverage of the clients’ requests.24   This was not 

disputed. 

 
20 Page 6 of the transcript of the sitting of 13th September 2018 – claimant’s testimony.   Doc. No. 1 shows a 
confirmation from Turkish Airlines that the plaintiff did not fly to Turkey in October 2015 notwithstanding that 
there was a reservation for her.    
21 Page 7 of the transcript of the sitting of 13th September 2018;  emphasis is the Tribunal’s 
22 Page 6 of the transcript of the sitting of 13th September 2018 
23 Page 8 of the transcript of the sitting of 26th January 2017 
24 Page 3 of the transcript of the sitting of 24th November 2016;  and Doc. MP 1 
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(f) The unreliability of the testimony of the claimant was repeated when 

she insisted that she did not fix an appointment with the clinic that she 

attended during the August sick leave because her condition was an 

emergency one.   In fact she said that hers was a “walk-in case”.25   To 

the Tribunal’s remark that it was rather odd for a clinic of the nature 

attended by the claimant to see clients without an appointment, the 

claimant’s lawyer said that that could be easily verified by accessing 

the clinic’s website.26   The defendant accessed the website and, “The 

services it (the clinic) offers specifically require planning and 

premeditated appointments and action.”27 The Tribunal accessed the 

website of the said clinic and searched for “walk-in”.   The response 

was, “No results.”   Indeed, the clinic’s website indicated very clearly 

that attendance at the clinic was by appointment. 

 

     

Re 2.2.2. 

 

Ms Muge Mifsud, then Affiliate Manager with the defendant, a witness 

presented by the complainant, under cross-examination testified that , “Yes she 

(Nagihan) was on sick leave (when she, the Director, and the complainant had 

lunch together and during which meeting she complained about the rejection of 

her request for optional leave).”28 

Again, this testimony confirmed the consistent testimonies given by the 

defendant. 

 

Re 2.2.3. 

 

This accusation was not proven;  nor was it disputed by the claimant.  

 
25 Page 13 of the transcript of the sitting of 21st March 2019 
26 Page 15 of the transcript of the sitting of 21st March 2019 
27 Page 15 of the defendant’s final submissions 
28 Page 3 of the transcript of the sitting of 9th May 2020 
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The Tribunal is satisfied that the claimant’s abuse of sick leave (2.2) is proven. 

 

2.3. Substandard quality of work 

 

(a) Mr Kankaya testified:  “Two Support Agents sent me the conversations 

between her and them.   One of these Agents reported her to the other 

Agent saying that she did not log off the chat again.”29  This allegation 

was not refuted. 

  

(b) According to Ms Michaela Pettersson, the October 2015 Employee 

Evaluation Survey showed that the claimant did not reach the 

defendant’s required standard knowledge of the defendant’s 

procedures, and back office systems, which knowledge is expected of 

Customer Service Agents.30 

 

    

(c) Re productivity, the claimant presented evidence31 showing that out 

of five employees in her Section she was the best or second best 

performer in terms of volume of work produced.   But the evidence 

covers only three of the nineteen months32 that the claimant was 

employed with the defendant.  She produced  payslips that show that 

she earned bonus in four of the nineteen months of her employment 

with the defendant.33 This evidence is meaningless because it lacks 

indications on how difficult it was to earn a bonus;  if most of her work 

colleagues earned a bonus and if they did so almost every month, then 

she would be expected to match such performance.34 

 

 
29 Page 9 of the transcript of the sitting of 20th October 2016 
30 Page 3 of the transcript of the sitting of 24th November 2016;  and Doc. MP 2 
31 Doc. No. 4 
32 The claimant’s court application received by the Tribunal on 7th April 2016 
33 Doc. No. 5 
34 She described the allowance appearing on the document relating to January 2016 as bonus, but the other 
payslips of the same document 5 refer to the bonus by its name as such, ie “bonus”.   Allowance does feature 
on the December 2014 payslip;  the same payslip features also the bonus earned in that month;  so there must 
be a distinction between an allowance and a bonus.   Therefore, in the absence of information to the contrary, 
the Tribunal counted only the instances when she earned what the payslips show as a “bonus”. 
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(d) And in any case, the claimant was advised not to work outside the 

standard office hours.   The defendant interpreted the situation as Ms 

Ozer leaving early and then making up outside the standard hours to 

inflate her production.    

 

The defendant stopped the working day at eleven p.m.   If a Customer 

Service Agent remained available for clients after that time, the clients 

expected to be served;  the defendant was not organized to provide 

services after eleven at night.   Clients get disappointed if closing time 

is erratic;  this gives the defendant a bad reputation in terms of 

customer service.   For this reason the defendant was considering 

changing the basis of the bonus from one of quantity to one of 

quality.35 

 

(e) Ms Ozer was advised in writing by her superior about her poor work 

performance.36 

 

(f) The defendant presented the Tribunal with proof of two instances, 

occurring on 1st January 2016, and 16th November 2015, when clients 

took exception to what they considered as the claimant’s rudeness.37 

 

 

(g) Ms Ozer did not admit her shortcomings.   In the self-evaluation 

exercise carried out one month before dismissal, while identifying bet 

setting as the only area that she reckoned she needed to improve 

upon, the claimant still rated herself as outstanding in each of the 

twenty-six criteria.38   She did not attempt to identify her weaknesses 

so that a training plan could be prepared with the assistance of her 

superiors.   Hers was not a constructive attitude towards self 

development as an employee. 

    

(h) The letter of termination mentions, “spending your working hours 

watching television and doing other non work related chores”.    

 
35 Doc. DL 1 
36 Doc. DL 1 
37 Doc. DL 2 
38 Doc. DD 4a 
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The claimant disputed the allegation by providing an affidavit39 from 

Ms Ayral saying that, “ … to my knowledge this (the claimant’ watching 

movies) was not the case.”   But Ms Ayral testified also that, “Our (the 

claimant’s and Ms Ayral’s) shifts always changed.   … if I work let’s say 

nine to five she (the claimant) works from five to ten, or she’s off that 

day …”40    

 

While the defendant did not prove the allegation the Tribunal 

dismisses the aforementioned reference to Ms Ayral’s affidavit as 

insufficient contradiction of the defendant’s allegation since Ms Ayral 

did not work the same shifts as the claimant. 

    

(i) The Tribunal is satisfied that the claimant’s substandard quality of 

work (2.3) is proven. 

 

2.4. Disruptive behaviour 

 

(a) The defendant’s assertion in the letter of dismissal that the claimant 

spoke negatively about the defendant in the presence of Ms Ozer’s 

superior was not  proven but nor was it questioned by the claimant. 

   

(b) Dr Degiorgio testified that, “F’Lulju 2015 qaltli Jimporta tghid lill-

impjegati u kollegi tieghi li ma jistghux jidhlu kmieni ghax-xoghol?”41   

This testimony was not denied by the claimant.    

 

Dr Degiorgio’s testimony reflected the claimant’s poor work ethic, 

which does not contribute to smooth interpersonal relationships at 

work, but as such does not prove that the claimant caused disruptive 

behaviour since no proof was submitted to confirm that Ms Ozer 

attempted to discourage her colleagues from reporting early for work. 

   

 
39 Doc. NG 2 
40 Page 3 of the transcript of the sitting of 7th November 2019 
41 Page 8 of the transcript of the sitting of 26th January 2017 
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(c) Ms Kazmierska testified that the claimant’s, “addressing … issues 

directly was (sic) Managing Director not  through Supervisor or Head 

of Department”,42 was one of the reasons for dismissal.    

 

(d) But the Executive Director testified that, “Jiena, specifikament lilha 

partikolari ghedtilha jekk ikollok problema l-bieb tieghi avolja ghandha 

l-Head of Department taghha, dejjem miftuh.   Tkellimt maghha kemm 

il-darba, kemm fuq Skype kemm verbalment.43”   So the Executive 

Director gave her the permission to refer grievances directly to him.  

Her other superiors, naturally, resented such an arrangement.   

Certainly, the claimant cannot be blamed for creating bad blood with 

her more-direct superiors for going over their heads. 

 

(e) Dr Degiorgio testified also that, “… qaltli, ‘Jien kelli x’inghid ma’ Erol 

ilbierah.   Jien m’inix diehla ghax-xift.’   Ghedtilha, ‘Almenu nfurmahom 

illi m’intix diehla … ghax jekk ma tinfurmahomx ma jkun hemm hadd 

ghax hadd ma jaf li inti m’intix ha tkun hemm.’   Qaltli, ‘Issa mbaghad 

nara.’”44  This is no proof that the claimant did not call for work, but it 

shows an attitude towards her superior, which is disruptive, also 

because it was a matter of concern for the Executive Director, who had 

to devote some of his time to deal with  her negative attitude. 

 

    

(f) The letter of termination and the defendant’s final submissions 

declared that the claimant, “raised senseless requests and demands, 

such as working from bars and getting a non-taxable cash bonus”.    

The defendant did not prove these allegations, but nor were they 

denied by the claimant. 

  

(g) Offences 2.1 to 2.3 constitute disruptive behaviour because they 

violate the defendant’s instructions.    But since they in themselves 

constitute sufficient grievousness to justify disciplinary action the 

Tribunal will not reconsider them under a different aspect ie the aspect 

of disruptive behaviour, because then it would be considering the 

 
42 Page 5 of the sitting of 20th October 2016 
43 Page 7 of the transcript of the sitting of 26th January 2017 
44 Page 6 of the transcript of the sitting of 6th April 2017 
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same behaviour to be subjected to multiple disciplinary action for the 

same offence, which it shouldn’t.   If anything, the same offence should 

assume increased grievousness. 

 

(h) The Tribunal is satisfied with its Considerations 2.4 (a) to (g) that the 

claimant’s behaviour instilled in the team an element of disruptive 

behaviour. 

 

2.5. Damaging of Company property due to negligence 

 

The claimant testified that, “I cracked back of the screen of the laptop by 

dropping it …  And with the second one, … I was having soup and there was a 

glass of water next to me.   I dropped the soup, and the glass went all over the 

laptop.”45 

 

Ms Kaznierska testified that the damage with the third laptop was a broken 

HDMI port.46   This was not proven but there was no denial on the part of the 

claimant.   Indeed, Ms Ozer testified that, “Sorry, if there was any real damage 

to the property of the company I’m sure they would have charged me for that.”47 

Such a statement reflects also the claimant’s negative attitude towards the 

defendant, who was exceptionally generous with Ms Ozer and tolerant of her 

behaviour at work. 

 

That the claimant damaged Company property due to negligence (2.5) is proven. 

 

2.6. Overall negative influence on the team 

 

Dr Degiorgio testified:  “Kellha attitudni arroganti lejn is-supervisors taghha u n-

nies illi taghmilha maghhom.”48  

 
45 Page 4 of the transcript of the sitting of 13th September 2018 
46 Page 5 of the transcript of the sitting of 20th October 2016 
47 Page 4 of the transcript of the sitting of 13th September 2018 
48 Page 7 of the transcript of the sitting of 26th January 2017 & p.6 of the transcript of the sitting of 6th April 
2017 
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The claimant submitted an affidavit from Ms Ayral declaring that, “There were 

many instances when I worked during the same shift as Nagihan Ozer so I am 

aware of her work ethic and her attitude on the place of work.   In this regard I 

have to say that she always had a positive attitude towards her work and 

colleagues….” 

 

Yet in her testimony49, when asked, “You always worked the same shifts?” Ms 

Ayral replied, “No, no, no.   We don’t have all the time the same shift.   Our shifts 

always changed.”    So Ms Ayral’s affidavit limits itself to the occasions when Ms 

Ayral’s shift coincided with Ms Ozer’s, and in any case Dr Degiorgio’s testimony 

is validated by the fact that Ms Ozer did not dispute it. 

 

Whereas the Tribunal is not satisfied that Ms Ozer caused any changes in the 

behaviour of any of the defendant’s employees and therefore cannot accept the 

accusation that the claimant was of a negative influence on the team (2.6) her 

attitude and behaviour was not an exemplary one.   The Tribunal does not 

consider her negativity as a particular, stand-alone cause of the termination of 

employment.   The accusation is more of a resultant of the claimant’s proven 

poor timekeeping (2.1), abuse of sick leave (2.2),  substandard quality of work 

(2.3), disruptive behaviour (2.4), and damaging of Company property due to 

negligence (2.5).   Of course, it is an important repercussion of the claimant’s 

general attitude and behaviour but punishing for a resultant of a punishable 

cause is tantamount to punishing twice for the same offence. 

 

The Tribunal does not consider the accusation of the claimant’s having been of 

a negative influence on the team (2.6) as having been proven. 

 

3. The defendant issued a request on the 8th February 2016 to the claimant 

asking her to choose between changing her working times, and not being 

paid for the time that she did not work.   The relevant document was 

 
49 Page 4 of the transcript of the sitting of 7th November 2019 
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exhibited to show that the defendant, “tried to accommodate as much as 

we could.”50   The defendant told the Tribunal that the claimant never 

replied to that offer.51    

 

However, the claimant learnt about the offer upon her return from 

vacation, on the 18th February 2016.   She couldn’t be validly accused of 

ignoring the request, because she was not aware of it.   She “never had a 

chance to check my e-mails anyway (upon her return from vacation).   I 

only know this e-mail because she (Ms Petterrson) presented it to you 

(the Tribunal).”52   No wonder the defendant never received a reply to the 

offer!    

 

In this context, the defendant was too hasty in considering the claimant’s 

not replying to the missive as a contributor to the decision that the 

claimant be dismissed.  

   

4. The defendant seems to have been guided by paragraph C. of the Section 

entitled Duration and Termination of the Employment Agreement53, that 

says, “In the event that the Employee … habitually neglects the duties to 

be performed under this agreement …, such circumstances shall 

constitute a good and sufficient cause for dismissal and for the ipso facto 

termination of this contract of service ….” 

 

The principle of natural justice, which in this case translates into giving the 

employee due, formal, written notices of risking dismissal unless the 

employee corrects her attitude and behaviour, and giving the employee 

the opportunity to defend herself with the assistance of a person of her 

trust when faced with prospective dismissal, overrides whatever 

provisions there may be in an Employment Agreement. 

 

5. The proven misconduct of the claimant as shown in 2.1 to 2.5 would 

normally constitute sufficient grounds for dismissal.    

 

 
50 Page 11 of the transcript of the sitting of 24th November 2016 
51 Page 2 of the transcript of the sitting of 6th April 2017 
52 Page 10 of the transcript of the sitting of 13th September 2018 
53 Doc. NOZ 1 
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But the case being deliberated upon by the Tribunal is not normal because 

it violates natural justice.    

 

At no point in time was the claimant made fully aware that her behaviour 

and attitude were leading to her being dismissed from her employment.   

 

Indeed, she received mixed signals as the following episodes show: 

 

(a) Her direct supervisor, Mr Kankaya,  and her direct superior but one, 

Ms Pettersson, repeatedly drew her attention to her need for a 

change in attitude and for strict observance of rules while the 

Executive Director, Dr Degiorgio, was exceptionally lenient in her 

regard and he never took or arranged to be taken any disciplinary 

action against her unacceptable behaviour – he authorized her to 

report directly to him whenever she encountered any problem, 

without her seeking permission from her more direct superiors;  he 

accepted a situation whereby her unauthorized request for leave of 

absence for nine calendar days was arbitrarily transformed by the 

claimant into a sickness period for the same duration;  he refrained 

from taking disciplinary action also when he discovered that Ms 

Ozer had reported sick on the day of the meeting he accorded to 

her.54 

 

(b) The payrise that the claimant had asked for and was given was 

conditional to Ms Ozer’s improving her timekeeping and her 

productivity.   These two factors in the work performance of the 

claimant contributed to what the defendant considered to be the 

justification of the dismissal.   Yet, given that the Director of the 

defendant had given the claimant the privilege to seek his advice 

directly in case of any problem that she faced, conversely he should 

have called her in the presence of her more direct superiors to warn 

her that her timekeeping had to be regularized or her starting to be 

paid for the hours that she reported for work, and that her 

productivity must reach the defendant’s standards, thus showing 

the claimant that her performance was not acceptable and that the 

 
54 Pages 8, and 9 of the transcript of the sitting of the 26th January 2017 
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defendant was taking the matter very seriously.55   Instead of taking 

such or equivalent action, Ms Ozer was allowed to persist in her 

unacceptable performance in the Director’s full knowledge.  

 

(c) Again, five months before dismissal the claimant’s Head of Dept, 

wrote to Ms Ozer saying, “I do apologise if it made you feel like 

anyone … felt like you couldn’t be trusted as that really isn’t the 

case.”56 

 

Here the defendant wanted to have official documentation 

justifying what the claimant defined as sick leave during the period 

for which Ms Ozer applied to take as optional leave.   The same 

letter of Ms Pettersson was prompted because Ms Ozer had 

provided a note containing two different handwriting styles, which 

the defendant did not consider to be authentic.   The claimant 

refused to provide, nor did she give her consent for the provision 

of, confirmation of the required authenticity.   And the defendant 

accepted the situation! 

 

6. On her part, the claimant committed the offences mentioned in 2.1 to 2.5.   

By her attitude and behaviour she contributed to the defendant’s 

decision, and for this she has to assume responsibility, thus affecting the 

Tribunal’s compensatory award. 

 

7. According to the defendant the opportunities of employment of Turkish 

speaking persons are high in the betting industry in Malta.57   This 

assertion was not contradicted.   The scarcity of such persons increases 

the probability of the claimant’s finding alternative employment within a 

reasonable period. 

 

 

 

 

 
55 Page 10 of the transcript of the sitting of 11th May 2017 
56 Doc. MP 8 
57 Page 9 of the transcript of the sitting of 26th January 2017 
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8. The claimant was 32 years of age when she was dismissed, thus making 

her young enough to pursue a long working life. 

 

9. The claimant gave only nineteen months of service to the defendant.58   As 

recognized in the notice of the termination of employment provided in 

Article 36 (5) of Chapter 452 of the laws of Malta, and in redundancy 

benefits featuring in collective agreements, the shortness of the duration 

of employment reduces the degree of obligation of the employer towards 

the employee in matters of monetary compensation for termination of 

employment. 

 

 

Remark 

The Tribunal deplores instances of unfaithful references to 

testimonies/evidence, on the part of the defendant. Examples of such instances: 

i) the allegation that the claimant “repeatedly alleged that with respect 

to the tardiness issue, she had an agreement with the Director Dr 

Degiorgio to come in late.”   On the contrary Ms Ozer testified that, “I 

didn’t have an agreement with Mr Daniel for being late …”59; 

 

ii)  the defendant claimed that in her affidavit Damla declared that, “it is 

of her understanding that the applicant requested leave for October 

and August”60;  nowhere does this feature in the affidavit; 

 

iii) the accusation  that the claimant did not produce any evidence to 

confirm that the leave request was made for the month of October 

201561;   in fact the claimant presented Doc. No. 1 showing that 

although a seat was reserved for her on a flight, it was not taken up;   

(of course, this does not necessarily mean that no other request for 

leave for a different month was made, see 2.2.1). 

 

 
58 August 2014 to February 2016 
59 Page 4 of the transcript of the sitting of 21st March 2019 
60 Page 16 of the defendant’s Note of Submissions 
61 Page 14 of the defendant’s Note of Submissions 
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Decision 

Having examined and evaluated the statements of case, testimonies, 

documents, and submissions presented and made by both parties, and having 

made the aforementioned Considerations (1 to 9), the Tribunal, taking all the 

aforementioned elements in their totality, deems the defendant’s decision to 

dismiss the claimant to have been unfair in terms of article 78 (3) and in terms 

of article 81 (2) (a) the defendant shall by way of compensation pay the claimant 

four thousand and two hundred Euros (€ 4,200).62   The payment shall be 

effected within sixty calendar days from the publication of this Decision. 

 

With regard to article 78 of chapter 452 of the laws of Malta the Tribunal could 

not decide this case within the stipulated period due to several deferments. 

 

In accordance with legal notice 48 of 1986 of the laws of Malta the 

representation fees for each party shall be Euro 93.17.   The fees for both parties 

shall be paid by the defendant. 

 

This Tribunal Decision closes this Case. 

 

(signed) 

 

Joseph Delia 

Chairman 

 

 

 
62 The claimant did not submit any indication whatsoever regarding any losses/damages she may have suffered 
as a result of her dismissal, notwithstanding the Tribunal’s express request for such information at the sitting 
of the 9th May 2019.   The amount of compensation is based on an average gross emoluments earned by the 
claimant during her employment with the defendant as per Doc. No. 5 
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