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  INDUSTRIAL TRIBUNAL 

DECISION NUMBER 2826 

 Case Number 3581/GV 

       In the Employment issue  

       between 

       Marc Day (KI 0151049A) 

       and 

       Evolution Malta Limited (C 48666) 

re alleged unfair dismissal  

Chairman: Dr. Geoffrey Vella B.A. LL.D 

Today 17th May 2022 

 

Introduction  

The complaint of this case was referred to this Tribunal, as diversely presided, by means of an 

application and Declaration of the Case filed in the Superior Registry of the Court by Dr. Daniela 

Bugeja Mangion for the applicant, Marc Day, on the 7th August 2017. The applicant is hereby 

alleging that he was unfairly dismissed from his employment by the respondent company, 

Evolution Malta Limited. Therefore, the applicant requested the Tribunal to declare that his 

termination from employment was in breach of the law and to order the reinstatement of the 

said applicant to his employment within the respondent company, and/or to set an appropriate 

compensation due to such unjust termination.   

On the other hand, the respondent company filed a reply whereby the said allegations of the 

applicant were rejected and claimed that the application should be dismissed as the applicant 

was dismissed for good and sufficient cause according to law. The statement case of the 

respondent company was filed in Registry of the Superior Courts by Dr. Andrew Borg Cardona, 

on the 17th October 2017. The respondent company, in this statement, submitted that the 

applicant was not dismissed because of a mistake he made, as he was asserting, but because the 

applicant did not report the mistake that he made to the relevant officers within the structures 

of the company.  

The respondent company submitted the applicant sought to cover up the mistake made, and this 

was contrary to the procedures. Moreover, the applicant gave a version of events that was not 

supported by the Registry relevant facts. 
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Summary of the Facts 

The applicant was employed with the respondent company form April 2015 as a London Operator 

of Tables and other equipment for casino and other games, and this according to his contract of 

employment, which contract is marked as Dok. ‘MD1’, and also the addendum, marked as Dok. 

‘MD2’. 

The applicant’s role was that to be responsible for overseeing the games that the respondent 

company offered online, which games were offered in live streaming. On the 6th April 2017, the 

applicant while he was on shift duty allegedly made a mistake, which mistake is considered to be 

a ‘hidden mistake’1.   

The alleged mistake consisted of an extra card dealt before time, and the applicant did not report 

such mistake to the Mission Control Room (MCR) and continued with the game. The applicant 

instead of allowing the Service Management to gain access to the monitors to correct the 

mistake, opted to correct the said mistake. This was done in a few seconds and the Dock game 

continued. The applicant corrected the said mistake because he considered that it was more 

efficient himself than informing the MCR. The applicant did not act fraudulently or tried to hinder 

his actions, i.e., his mistake.  

The applicant considered that it was more efficient to correct the mistake rather than informing 

the MCR to correct the said mistake remotely. The applicant acted in this manner and could have 

the mistake could be corrected by using the tools used while he was working, not to access a 

system that was unauthorised to access to others. The applicant simply clicked on something 

where there was a monitor in front of him.  

The applicant continued to work with the respondent company and reported to work on the 13th 

and the 14th of April 2017. On the 16th of April 2017 the applicant, while on duty of an extra shift, 

was informed by the manager, Mr. John Schembri, that they learnt about the mistake of the 6th 

of April 2017. The manager gave the applicant an investigation form which indicated that the 

offence committed by the applicant amounted to a Violation of Company Policies.  

The applicant sent an email to the manager whereby he informed him that if the mistake is the 

one, he thought, then it wasn’t a hidden mistake. Mr. John Schembri replied to the applicant’s 

email.  

The applicant maintains that there was a lack of communication, where the applicant and the 

manager were referring to different instances. The applicant reiterates that it was a hidden 

mistake. On the 17th of April 2017 the applicant, by means of an email, was informed that he was 

 
1 Declaration of Facts of the case of Marc Day, page 1. 
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suspended with immediate effect on full pay. Subsequently on the 20th of April 2017 the applicant 

was informed that on the 22nd of April 2017 he had to appear in front of a Disciplinary Board.  

On the same day of the hearing (22nd April 2017) the applicant was dismissed from his 

employment, and the applicant claims that, that this was without good and sufficient cause. The 

respondent company considered the actions of the applicant as dishonest and fraudulently, and 

hence these actions were considered as gross misconduct. This offence was not indicated in the 

Investigation Form that the respondent company gave to the applicant2.  

Moreover, in his declaration of facts the applicant points out that in an email dated 24th 

December 2016, sent by the Manager, John Schembri, to all employees, including the applicant, 

the document, entitled ‘Missed Mistakes’, laid down that in case of hidden mistakes the operator 

will receive ‘Maximum Violation Points’ and not ‘Eligible for monthly bonus’. The said document 

didn’t specify whether the operator shall be suspended or dismissed from his employment.  

The applicant sustains that the respondent’s company decision to dismiss him was decided prior 

to the Disciplinary Board hearing. Moreover, the decision of the Disciplinary Board was based on 

the fact that the applicant’s actions classified as gross misconduct when the investigation form 

didn’t include such action of misconduct. Furthermore, the applicant sustains that he was not 

given the opportunity to rebut this accusation by the respondent company since he wasn’t aware 

about such accusation.  

The decision was appealed by the applicant on the 1st of May 2017 and on the 5th of May 2017 

the applicant received an email from the Senior Team Manager, Mr. Mathijs Beugelink, 

confirming his dismissal since the appeal was rejected. On the 23rd of May 2017 the applicant 

was given the termination letter of employment, dated 22nd April 2017. The letter of termination 

stated that the applicant showed lack of performance and the said letter referred to warnings, 

implying a ‘multitude of warnings’, something that the applicant totally excludes. 

Moreover, the applicant makes reference to the performance review dated 17th July 2016 which 

discredit the respondent company’s allegations of lack performance by the applicant.  

The respondent company, in its statement of case, submitted that the applicant was dismissed 

for good and sufficient cause according to law. The respondent company pointed out that it relies 

on trust and integrity of its employees, as it operates in a regulated environment which imposes 

a high level of integrity on all concerned. In the eventuality of failure to maintain appropriate 

levels of trustworthiness the stakeholders’ interest would be compromised.   

The respondent company stated that the applicant was not dismissed because of the mistake, 

but because the applicant didn’t adhere to the procedures to remedy the said mistake and by 

not reporting to the officers within the structure of the company. The applicant tried to cover the 

mistake made, and this goes against the procedures. Moreover, the applicant tried to give a 

 
2 Declaration of Facts of the case of Marc Day, page 2. 
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different version of events which was not supported by facts, and hence this was the reason why 

the respondent company dismissed the applicant.  

The respondent company also reiterated that the applicant was given appropriate opportunity 

to defend his actions before his dismissal3.  

The Tribunal held six (6) sittings for this employment issue and moreover the Tribunal was not in 

a position to adjudicate the case in one month due to a change in the Tribunal’s Chairperson and 

due to adjournments. 

Considerations of the Industrial Tribunal 

This employment issue concerns a situation whereby the applicant, Marc Day, who was 

employed as “London Operator of tables and other equipment for casino and other games” as 

stated in the Contract of Employment, which contract is exhibited in the acts of the case and 

marked as Dok. ‘MD1’.   

That on the 6th of April 2017 while the applicant was on duty, he made a mistake which mistake 

is considered as a hidden mistake. From the deposition of the applicant given on the 27th 

November 2018, the said applicant stated that on the 6th April 2017 he took a card before the 

system allowed it. The applicant admitted that he had made a mistake and that was considered 

as a hidden mistake, and that such mistake could be easily rectified. The applicant, in his 

testimony, stated that he spoke with Mr. John Schembri, his IT Manager, about the mistake. 

The applicant explained how the situation occurred and that he continued to report to work after 

this incident. The applicant also stated that he was informed by Mr. John Schembri that he was 

being investigated and that he had to fill an investigation form4. The applicant also sent an email 

to Mr. Schembri where he gave an account of the events5.   

The applicant was suspended on full pay from work on the 17th April 2017 by means of an email 

sent by John Schembri. On the 22nd April 2017 a meeting was held between the applicant, John 

Schembri and the Team Manager. The applicant was informed that that he was dismissed from 

his employment due to violation of the company policies and gross misconduct.   

In the final submissions of this employment issue the respondent company’s legal counsel 

submitted that the applicant had made serious error. The fact that the applicant made an error 

is not the reason for the dismissal, everyone is human and hence subject to error. The main point 

is that the applicant sought to cover that error. To make matters worse the applicant tried to 

mislead the investigating officials of the respondent company, while they were conducting an 

internal process. The legal representative of the respondent company, furthermore, emphasised 

that the applicant, Mr. Day, lied about the incident to his superiors.   

 
3 Statement case of defendant company.  
4 Dok. ‘MD3’ – Investigation Report of Marc Day.  
5 Dok. ‘MD4’ – Email by Marc Day to John Schembri. 
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The legal representative submitted that the company had a reputation to safeguard and also 

regulations that had to be adhered to.  

The applicant’s legal counsel, on the other hand, submitted that the respondent company didn’t 

adopt the proper procedures that lead to the dismissal of Marc Day. Reference was made to the 

testimony of Mr. Schembri who when asked in cross examination whether or not the applicant 

had lied, this witness replied in the negative.  This same witness (Mr. Schembri) confirmed under 

cross examination that he didn’t ask for clarification which mistake was referred to by the 

applicant. This, stated the applicant’s legal counsel, was an assumption where two people were 

referring to the same mistake.  

The applicant went through a disciplinary procedure and was dismissed from employment. The 

applicant’s legal representative stressed that her client wasn’t given the opportunity to prepare 

himself about the accusation of gross negligence. In the investigation form there was no 

reference to gross negligence. The decision to dismiss the applicant was already taken before the 

hearing of the disciplinary board.  

Moreover, submitted the legal counsel of the applicant, the Handbook doesn’t mention any 

suspension or more drastic measure such as dismissal. It states that when there such situations 

the punishment is that of maximum violation of points or will not be eligible for the monthly 

bonus.  

The Tribunal from these submissions and from the acts of the case is of the opinion that the main 

point in this employment issue is that whether or not the more dismissal of the applicant was 

done for good and sufficient cause.   

The focal point of this employment issue revolves around the fact that the applicant, when he 

was on duty on the 6th of April 2017, committed a mistake that the same applicant considers a 

hidden mistake. The applicant rectified this mistake and continued with the card game. The 

respondent company argues that the applicant didn’t inform his superiors about this mistake as 

he was duty bound to do so.  The applicant was investigated and subsequently he was dismissed 

for gross misconduct. Through these investigation procedures it transpired that there were 

discrepancies on what the applicant had said during his testimony and what the actual system 

logs showed. Thus, there was an inconsistency with the facts. In Ms. S Portelli’s, the Human 

Resources Manager, deposition it emerged that there were also other instances where the 

applicant was given warnings, although there was a warning that was withdrawn6. 

Moreover, the respondent company wanted to safeguard its reputation of integrity, since in this 

business integrity is of utmost importance. The applicant’s decision not to inform the media 

control room, when he made the mistake, created a difficult situation since this impinges on the 

integrity of the company.  

 
6 Vide testimony of Ms. Sara Portelli, 17th January 2018.  
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The Tribunal in these situations has to determine whether or not an employee was dismissed for 

good and sufficient cause, and hence the Tribunal has to delve into the matter thoroughly. In this 

situation the applicant made a mistake when conducting a live card game, and arbitrarily decided 

not to inform his superiors. The respondent company held an investigation, and the applicant 

went through a disciplinary hearing process. The applicant argues that he was not informed that 

he was being accused of gross misconduct and this emerges from the investigation form. In these 

instances of disciplinary procedures Norman Selwyn, the authoritative author on this subject 

matter with regard to disciplinary rules states: -  

12.44 the rules should be clear and readily understandable by 

all affected employers and should not be confused with 

extraneous matters. In Rigden-Murphy v Securicor Ltd, the 

claimant was dismissed after being seen to be breaking a 

company rule concerning the transfer of money from a bank to 

his vehicle. The rule in question was contained in a manual, 

which had ‘Ten golden rules’. At the end, there was a statement 

that a failure to comply may lead to instant dismissal. Some of 

the ‘rules’ were in fact mere exhortations, such as ‘Beware of 

complacency. Build up the habit to self-discipline’. Other rules 

had in the past been dealt with by a warning. It was held that 

the dismissal was unfair. The rules were somewhat ambiguous, 

in that they contained matters which were unconnected with 

discipline, and there was no clear line between those rules 

which attracted dismissal as punishment and those which were 

dealt with, if at all, with lesser severity7.   

In this present employment issue the applicant’s actions manifest a great lack of responsibility. 

On the other hand, the respondent company’s actions have to be scrutinised in depth to 

determine whether or not the decision taken to dismiss the applicant was done for good and 

sufficient cause.  The abovementioned author in this regard opines the following: -  

17. 157 It must be remembered that even though a reason is 

capable of being another substantial reason for dismissal, the 

employer must still act reasonably in treating that reason as a 

sufficient reason for dismissal. To this, he should have full 

investigation of the problem, and explore any alternatives 

which may be available (Scott Packing and Warehousing Co v 

Paterson). There is no absolute requirement that consultation 

with the employee should take place, but this is one of the 

factors to be taken into account in determining if the employer 

has acted reasonably (Hollister v National Farmers’ Union)8. 

From the evidence and documents presented in this employment issue the Tribunal notes that 

the respondent company didn’t give an appropriate opportunity to the applicant to prepare 

himself in front of the disciplinary board. Such instance is not tolerable in the field of employment 

 
7 Selwyn’s Law of Employment 21st Edition – Astra Emir, Oxford University Press (2020) – par. 12.44, p. 348. 
8 Ibid – par. 17.157, p. 440. 
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law. The Tribunal can comprehend the respondent company’s concerns to safeguard its 

reputation and to maintain its integrity in this line of business. Online gaming in today’s world is 

seen as an emerging industry and hence a company in this sector has to be trustworthy. 

Consequently, to build such trustworthiness a company needs time and the same applies to build 

a reputation of integrity. After a company in this sector obtains a reputation of integrity, such 

reputation has to be preserved for that company to continue to succeed in this industry.  

However, when an employee is facing disciplinary procedures where his/her employment is in 

jeopardy, that employee must be aware of all the accusations made against him/her. In this issue 

the applicant, Mr. Day, wasn’t given this opportunity.  

On the other hand, the applicant’s account of events written in the explanation form didn’t 

coincide with what the video showed. When the Team Manager, Mr. Schembri, verified with the 

system, the version of events was completely different. The applicant wasn’t given any 

permission from the Service Management to proceed with the game, or the Media Control Room 

(MCR)9.  

The Tribunal is clear about the fact that the applicant wasn’t treated fairly due to the fact that he 

was never aware that he was accused of gross misconduct. This clearly results from the acts of 

the case. However, it also transpires from the acts of the case that the applicant has acted 

negligently and went against the company’s procedures when he decided not to inform his 

superiors about the mistake he committed. In such instances the Tribunal has to determine the 

grade of negligence that the applicant is responsible for.  

The applicant, through his actions, clearly contributed for his dismissal and in these instances the 

above cited author states: - 

11.126. …. If a person is injured, partly because of his own fault and 

partly due to the fault of another, damages shall be reduced to the 

extent the court thinks fit, having regard to the claimant’s share in 

the responsibility for the damage. The defence is successfully 

raised in a number of cases. The employer will argue that even 

though he was negligent, so too was the injured employee, and a 

reduction in the amount of damages awarded will be the result10.     

The Industrial Tribunal in these types of situations tends to reduce the amount of compensation 

according to the level of negligence attributable or culpable to the employee. In this regard the 

author, Norman Selwyn with regard to contributory negligence reiterates that: - 

17.222 Where an employment tribunal finds that the 

dismissal was to any extent caused or contributed to by any 

action of the claimant, it shall reduce the amount of the 

compensatory award by such proportion as it thinks just and 

equitable, having regard to that finding (ERA s 123 (6)). In 

 
9 Vide testimony of Mr. John J. Schembri, 1st November 2017.  
10 Selwyn’s Law of Employment 21st Edition – Astra Emir, Oxford University Press (2020) – p. 332. 
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Nelson v BBC (No2), the Court of Appeal stated that there 

are three matters which must be taken into account under 

this heading. First, the action of the employee must be 

culpable or blameworthy; second that the action must have 

caused or contributed towards the dismissal; and third, it 

must be just and equitable to reduce the compensatory 

award by the specified proportion. For example, in Scottish 

Co-operative Wholesale Society Ltd v Lloyd a dismissal was 

held to be unfair because no specific warning had been 

given to the claimant. But he failed to reply to complaints 

which had been made against him, failed to obey certain 

instructions and failed to achieve a modest sales target. All 

these factors were held to be conduct which contributed 

towards the dismissal and therefore grounds for reducing 

the compensatory award. A failure to follow works rule, 

using company property for private purposes, 

uncooperative conduct, failure to apologise for wrongful 

acts (eg swearing at a manager), failure to explain 

unauthorised absences, a refusal to give an explanation for 

certain conduct, failing to return work on time after 

holidays, and so on, have held to be grounds for reducing 

the compensatory award11.      

Thus, from these teachings, and also from local jurisprudence, with reference to the decision 

delivered by the Industrial Tribunal, in the names James Buhagiar vs Jani Limited, 22nd November 

201912, this Tribunal finds that the dismissal of the applicant, Marc Day, by respondent company, 

Evolution Malta Limited, was in breach of the law, Chapter 452 and hence, not done for good and 

sufficient cause. However, as above stated, the level of culpability is attributed two thirds (2/3) 

to respondent company and one-third (1/3) to applicant.   

That as stated in previous decisions, the amount of compensation that the Tribunal determines 

is based and in line with the merits of that particular employment issue. Our Courts have also 

considered what should be taken into consideration by the Industrial Tribunal to determine a just 

compensation that reflects that particular case. The Court of Appeal (Inferior Jurisdiction) in 

various decisions has listed what are the instances for the Industrial Tribunal to determine to 

reach the amount of compensation and what has to be considered13.    

 

 

 
11 Selwyn’s Law of Employment 21st Edition – Astra Emir, Oxford University Press (2020) – par. 17.222, p. 455. 
12 Industrial Tribunal Decision Number: 2630, Chairperson Dr. Anna Mallia, 22nd November 2019.  
13 Civil Appeal No: 64/2017 – Court of Appeal (Inferior Jurisdiction) in the names of Borg Carmel vs Malta Transport 
Services (Operations) Ltd decided on the 9th March 2019, per Hon. Judge Anthony Ellul, and Civil Appeal 90/2018 – 
in the names of Pisani Marco vs The AV Warehouse Ltd decided on the 11th February 2019, per Hon. Judge Anthony 
Ellul, and Civil Appeal No:160/2018 in the names of, Publius Davison vs De La Rue Currency and Security Limited 
decided on the 11th October 2019, per l-Hon. Judge Anthony Ellul. 
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Compensation  

That for the above reasons thereby stated the Industrial Tribunal orders that the respondent 

company, Evolution Malta Limited, to pay, within the period of one month, to the applicant, Marc 

Day, the amount of three thousand, nine hundred and fourteen Euro (€3,914.00), the equivalent 

of two thirds of three months salary.  

By virtue of Legal Notice 48 of 1986, this Tribunal is establishing the legal representative’s fees 

of the parties in the amount of €93.17c to each legal representative. 

Therefore, this employment issue is hereby concluded. 

 
(Signed) 
Dr Geoffrey Vella 
Chairman 
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       Marica Psaila 
    F/Secretary 


